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SynopsisSynopsis:

This matter comes for hearing following the timely protest by

TAXPAYER (the "Taxpayer") of the Department's Notice of Tentative

Determination of Claim denying the taxpayer's claim for credit for the

period of January, 1988 through December, 1990 as well as , as well as the

taxpayer's timely protest to a Notice of Tax Liability issued by the Illinois

Department of Revenue (the "Department") for the period January, 1991

through March, 1993.

The taxpayer was audited by the Department and as a result, was

assessed Use Tax pursuant to the Illinois Use Tax Act (35 ILCSILCS 105/1 et seq.)

with respect to the purchase of a hot-mix asphalt paving plant as well as

certain pollution control equipment.  The audit period was January, 1988



through December, 1990.  The taxpayer paid the assessment and timely

filed a claim for credit claiming that the asphalt plant and pollution

control equipment qualify for exemption from the Use Tax Act pursuant to

35 ILCS 105/3-5(18) and 35 ILCS 105/2a.  The Department denied the claim.

During a subsequent audit, covering the time period January, 1991

through March, 1993, the taxpayer was assessed use tax for its purchases

of parts and machinery for the repair and maintenance of the hot-mix

asphalt plant.  The taxpayer timely protested the Notice of Tax liability

issued as a result of that audit and requested a hearing.

Prior to the hearing, the parties entered into joint stipulations

wherein they agreed that $9,981.00 of the claim for credit is attributable

to taxes and interest paid for pollution control equipment that is exempt

from use tax.

At issue is whether the hot-mix asphalt plant, as well as the

equipment and parts purchased for the maintenance and repair of the

plant, are exempt from the imposition of use tax pursuant to the

manufacturing and assembling machinery and equipment exemption of the

Use Tax Act.  Following the submission of all evidence and a review of the

record, it is recommended that the matter be resolved in favor of the

Department.

Findings of FactFindings of Fact:

 1. The Department's prima facie case was established by the

admission into evidence of the Notice of the Department's Tentative

Determination of Claim, issued on December 26, 1991 (Dept. Ex. No. 1) and the

Correction and/or Determination of Tax Due for the period of January 1,

1991 through March 31, 1993.  (Dept. Ex. No. 2; Tr. pp. 6-7)



 2. The taxpayer manufactures hot-mix asphalt.  (Joint Stip. Ex.

No. 1, ¶ 2)

3. The taxpayer manufactures the asphalt in a hot-mix asphalt

plant which it purchased.  (Joint Stip. Ex. No. 1 ¶ 5; Joint Stip. Ex. No. 2 ¶ 5)

4. The taxpayer did not pay Illinois Use Tax for its purchase of

the asphalt plant.  (Joint Stip. Ex. No. 1 A)

5. The asphalt plant combines raw ingredients consisting of

coarse and fine aggregates with the asphalt cement required to produce

the hot-mix asphalt.  (Joint Stip. Ex. No. 1 ¶ 5; Joint Stip. Ex. No. 2 ¶ 5)

6. The asphalt plant is used exclusively to produce asphalt.

(Joint Stip. Ex. No. 1 ¶ 12)

7. The asphalt discharged by the asphalt plant is tangible

personal property.  (Joint. Stip. Ex. No. 1 ¶ 5; Joint Stip. Ex. No. 2 ¶ 5)

8. The taxpayer holds itself out to the general public as a

seller of asphalt.  (Tr. p. 19)

9. The taxpayer sells approximately twenty per cent (20%) of

the asphalt to retail customers and private contractors.  (Joint Stip. No. 1

¶ 17)

10. In addition to being a retailer of asphalt, TAXPAYER is a

construction contractor, entering into contracts wherein it paves roads,

highways, streets, parking lots, driveways, sports surfaces and other

such projects for governmental and non-governmental entities.  (Joint

Stip. Ex. No. 1 ¶ 17; Joint Stip. Ex. No. 1 B-E)

11. The taxpayer used eighty percent (80%) of the asphalt

produced in the plant to fulfill its own contracts to pave roads, highways,

streets, parking lots, driveways, sports surfaces and other such

projects.  (Joint Stip. Ex. No. 1 ¶ 17)



12. TAXPAYER uses none of the asphalt that it produces on

property that it owns of leases.  (Joint Stip. Ex. No. 1 ¶ 12)

13. The Department conducted an audit of the taxpayer for the

period of January 1, 1988 through December 31, 1990.  (Joint Stip. Ex. No. 1 ¶

3)

14. As a result of the audit, the Department assessed the

taxpayer use tax for the purchase of the hot-mix asphalt plant.  (Joint

Stip. Ex. No. 1 ¶ 4)

15. The taxpayer paid the Department more than $60,086.00

pursuant to this audit and timely filed a claim for credit for this amount.

(Joint Stip. Ex. No. 1, ¶¶ 4, 6)

16. The Department denied the claim, to which the taxpayer

timely filed a protest with a request for a hearing.  (Dept. Ex. No. 1; Joint

Stip. Ex. No. 1 ¶ 7)

17. For the tax period of January, 1991 through March 31, 1993,

the Department issued a Notice of Tax Liability for use tax not paid by this

taxpayer for equipment, parts and machinery used in the repair and

maintenance of the asphalt plant.  (Joint Stip. Ex. No. 1 ¶ 9)

18. TAXPAYER protested the Notice of Tax Liability and requested

a hearing.  (Joint Stip. Ex. No. 1 ¶ 8)

19. There is no issue regarding the accuracy of the calculations

should it be determined that use tax should be assessed against the

asphalt plant.  (Joint Stip. Ex. No. 1 ¶ 10)

20. The parties agree that $9,981.00 of the amount filed by

taxpayer as a claim for credit is attributable to the taxes and interest

paid for pollution control equipment which is exempt from the application



of use tax as pollution control facilities pursuant to 35 ILCSILCS 105/2a.

(Joint Stip. Ex. No. 1 ¶ 11)

Conclusions of LawConclusions of Law::

The issue to be decided herein is whether the machine known as a hot-

mix asphalt paving plant, which produces hot-mix asphalt, is exempt from

the imposition of Illinois Use Tax.  The Use Tax Act imposes a tax "upon the

privilege of using in this State tangible personal property purchased at

retail from a retailer... ."  35 ILCS 105/3  There is no question that

taxpayer's purchase of the machinery at issue is, under the Use Tax Act,

subject to the imposition of the tax.  However, the legislature has

provided certain exemptions from the imposition of the tax.  The pertinent

exemption claimed by TAXPAYER reads, as follows:
§ 3-5.  Exemptions.  Use of the following tangible
personal property is exempt from the tax
imposed by this Act:

***

(18)  Manufacturing and assembling machinery
and equipment used primarily in the process of
manufacturing or assembling tangible personal
property for wholesale or retail sale or lease,
whether that sale or lease is made directly by
the manufacturer or by some other person,
whether the sale or lease is made directly by the
manufacturer or by some other person, whether
the materials used in the process are owned by
the manufacturer or some other person, or
whether that sale or lease is make apart from
or as an incident to the seller's engaging in the
service occupation of producing machines, tools,
dies, jigs, patterns, gauges, or other similar
items or no commercial value on special order
for a particular purchaser. (emphasis added)

35 ILCSILCS 105/3-5 (18)1 

                                                       



Article IX of the Illinois Constitution subjects all property to

taxation.  Section 3 of that article allows the legislature to exempt

certain property, but the provision is not self-executing and exemptions

exist only when created by a general law enacted by the legislature.

(Northshore Post No. 21 v. Korzen, 38 Ill.2d 231 (1967))

Statutes exempting property from taxation must be strictly

construed and cannot be extended by judicial interpretation.  In

determining whether property is included within the scope of a tax

exemption all facts are to be construed and all debatable questions are

to be resolved in favor of taxation.  Every presumption is against the

intention of the State to exempt property from taxation.  (Follett's

Illinois Book & Supply Store, Inc. v. Issacs, 27 Ill.2d 600 (1963))  For the

purposes of this discussion, by the very language of the statute, this

exemption from the application of use tax applies only when the

machinery or equipment is used 1) primarily to manufacture 2) tangible

personal property 3) for wholesale or retail sale or lease.

There is no dispute that TAXPAYER purchased this machinery for the

sole purpose of creating hot-mix asphalt from raw ingredients.  The

creation of this asphalt is a manufacturing process.  Further, the parties

agree that the asphalt, as discharged from the asphalt plant, is

tangible personal property.  At issue, then, is the requirement that the

machinery be used primarily to manufacture tangible personal property

for wholesale or retail sale or lease.  It is, in fact, this statutory

requirement that taxpayer fails to meet, thus rendering the exemption

inapplicable.
                                                                                                                                                                    
1. There is a corresponding exemption found in the Retailers' Occupation Tax Act at 35 ILCS 120/2-5
(14).  For purposes of this discussion, there is no difference between the two statutory provisions.  The repair
parts purchased for the exempt machinery and equipment are also exempt.



TAXPAYER is a business with two distinct components.  First, it

manufactures asphalt which it sells to retail customers and to private

contractors.  In this respect, it functions similarly to the taxpayer in

Van's Material Company, Inc. v. Department of Revenue, 131 Ill.2d 196 (1989).

The Van's taxpayer combined raw material in the hollow drum mixers on

ready-mix concrete trucks.  In so doing, ready-mix concrete was

manufactured. (id. at 209)  That taxpayer then unloaded the produced

concrete at the purchaser's delivery site.  All that Van's did was

manufacture, sell and deliver the concrete to its purchaser who used the

concrete to form real estate.  (id. at 217)

The Illinois Supreme Court held that the machinery and equipment at

issue in Van's was exempt from the imposition of Use Tax and Retailer's

Occupation Tax as that taxpayer proved that it used the machinery to

primarily manufacture tangible personal property which it sold.

Van's, however, has limited application in this matter.  TAXPAYER

sells only twenty percent (20%) of the asphalt it manufactures to its

customers, in contrast to Van's having sold one hundred percent (100%) of

the product it manufactured.  As to the 20% sold, TAXPAYER can rely on

Van's for support for its assertion of exemption.  However, the statute

mandates more.

Primarily, this taxpayer uses the machinery at issue to produce

asphalt for its own use in satisfying its obligations as a construction

contractor.  The taxpayer provides several sample contracts between

itself and governmental and non-governmental entities.2  These customers

                                                       
2. Joint Stipulation Ex. No. 1 B is a contract for the grading and paving of a particular roadway for the
Illinois Department of Transportation according to certain specifications; Joint Stipulation Ex. No. 1 C
represents the contract and specification documents for improvements to a roadway for a governmental client;
Joint Stipulation Ex. No. 1 D represents a subcontracting contract between the taxpayer and a contracting
client for the improvement to a parking lot with a base, a surface and a curb; Joint Stipulation Ex. No. 1 E is a



have contracted with TAXPAYER for the construction of a road, highway,

driveway or similar product, all of which are deemed to be real estate.  In

this respect, TAXPAYER functions in exactly the same manner as did the

taxpayer in T.M. Madden & Co. v. Department of Revenue, 272 Ill. App.3d 212

(2nd Dist. 1995).  The Madden taxpayer asserted that the equipment known

as a slip form paver qualified for an exemption from the Use Tax Act under

the same manufacturing exemption claimed herein and relied on Van's

Material Co., supra, to support its claim.  The evidence of record was

exhaustive regarding the process effectuated by the paver in turning the

raw cement dumped at the site into the finished roadway.

Nonetheless, the Madden court denied that taxpayer the exemption

despite the fact that the raw concrete transformed by the paver was

deemed to be tangible personal property when delivered to that

taxpayer at the job site.  The exemption failed because the statute

requires that the machinery must manufacture tangible personal

property.  The Madden paver manufactured a roadway, which is real

estate, not tangible personal property.  T.M. Madden & Co. v. Department

of Revenue, supra at 217

The Madden court said that "[i]t is the purpose for which property is

sold that is determinative."  Id. at 218  And, that court found that what

that taxpayer was selling to the Illinois Department of Transportation

was not tangible personal property as it asserted, but was a road.  Id. at

218

The Madden court denied the exemption because the equipment at

issue did not manufacture tangible personal property as required by the

                                                                                                                                                                    
contract between the taxpayer, as a subcontractor, and a construction company for pavement installation and
improvements with standard specifications.



statute.  Here, the taxpayer acts as a Madden-type construction

contractor.  Approximately 80% of the asphalt produced by the asphalt

plant is used by TAXPAYER to construct roads or make improvements to

real estate.  Thus, 80% of the asphalt produced by the machinery is not

tangible personal property for wholesale or retail sale or lease as

required by the exempting statute.

The contracts provided by this taxpayer in this matter verify that

the Illinois Department of Transportation and the taxpayer's other

clients contract with it for the creation or improvements to roads,

highways and similar real estate, just as the Department of

Transportation contracted with Madden for the creation of roadways.  In

so satisfying its contractual obligations, the taxpayer is the user of the

asphalt produced.  Notwithstanding taxpayer's assertions to the

contrary, TAXPAYER acts, in terms of its use of the asphalt, in exactly the

same manner as the construction contractor who builds a home for its

customer on property owned by the customer.

In the case of Material Service Corporation v. Issacs, 25 Ill.2d 137

(1962), the Illinois Supreme Court determined that the sale of building

materials to a construction contractor who improves real estate owned

by his customer is a taxable transaction under the Retailer's Occupation

Tax Act.  In that case, taxpayers argued that the Retailer's Occupation

Tax Act was a tax imposed upon persons engaged in the business of selling

tangible personal property at retail, and that in order to sustain the

tax the property must have been purchased for use or consumption and not

bought for resale in any form as tangible personal property.  Id. at 139

Taxpayers therein claimed that the materials it purchased were for

resale.



The Supreme Court in Material Service specifically found that "[t]he

sales to the contractor are not for resale as tangible personal

property but for his own use or consumption" (id. at 141) and are,

therefore, taxable transactions.  In accord is Craftmasters v.

Department of Revenue, 269 Ill. App.3d 934 (4th Dist. 1995), where plaintiff,

a building contractor, incorporated building materials, inter alia, into his

customer's real estate via remodeling, rehabilitation work and

construction.  The Court stated that "[a] contractor's incorporation of

building materials into real estate is a use of the materials by the

contractor and not a sale of the materials to the contractor's customer."

Id. at 940 citing as authority Material Service Corp. v. Issacs, supra, and

G.S. Lyon & Sons Co. v. Department of Revenue, 23 Ill.2d 177 (1961).  In making

its determination, the Court followed the reasoning developed in Modern

Dairy Co. v. Department of Revenue, 413 Ill. 55 (1952) which is that the "use"

of tangible personal property includes "any employment of a thing which

takes it off the retail market so that it is no longer an object of the tax."

Id. at 139; Modern Dairy, supra at 66  The Material Service Court also

affirmed the reasoning employed in the case, G. S. Lyon & Sons Co. v.

Department of Revenue, supra, which applied the reasoning of Modern

Dairy to sales of materials to speculative builders.

In Lyon, the Supreme Court found that sales of materials to real

estate developers and speculative builders, which were used to build

homes which were then sold, were taxable sales as the builders were the

users of the property.3  The thought process of the Lyon Court is

particularly insightful here.  That Court said, in pertinent part:
                                                       
3. The Court in Material Service Corp. did not find significance in the fact that the taxpayers in Lyon
were speculative builders and developers who owned the real estate at the time of the purchase of the
material and the taxpayers in Material Service improved real estate owned by their customers.



The process or employment engaged in by a
builder results in destroying the identity of the
material as personal property and converting it
into real estate.  Using them for purposes of
construction obviously takes the materials as
such off the retail market, and since the act
[Retailer's Occupation Tax Act] has no
application to sales of real estate, the
materials of which improvements are constructed
can no longer be an object of the tax.

Id. at 183

This analysis has perfect application to this instant matter.

TAXPAYER contracts with various customers to create or improve real

estate.  See Joint Stip. Ex. No. 1 B-E  The fact that the customer supplies the

specifications does not change the basic fact that the customer contracts

for a finished product.4  In satisfying its contractual obligations to

create or improve real estate, the identity of the asphalt, as employed

by the taxpayer, is destroyed as personal property in its conversion to

real estate.  And, as in Lyon, TAXPAYER's use of the asphalt takes the

material off the retail market.

Thus, since TAXPAYER primarily uses the asphalt in fulfilling its

contracts as a construction contractor making improvements to real

estate, the asphalt is not manufactured primarily for wholesale or

                                                                                                                                                                    
This, of course, dispenses with taxpayer's argument that it's "use" of the asphalt occurs only if it

employed the asphalt on property it, itself, owned or leased.  (Taxpayer's Memorandum of Law, pp. 7-8)  See
also T.M. Madden & Co. v. Department of Revenue, 272 Ill. App.3d 212 (2nd Dist. 1995) (what the construction
contractor was selling to the Illinois Department of Transportation was a road, not ready-mix concrete which
the paver manufactured into acceptable roadway material)
4. The testimony at the administrative hearing in the Madden case, which is part of the record reviewed
by the Appellate Court, provides that Madden created the roadways pursuant to the exacting specifications of
the Illinois Department of Transportation.  In fact, the contracts that are offered into this record provide for
the work to be done according to the "Standard Specifications for Road and Bridge Construction" adopted
July 1, 1988 by the Illinois Department of Transportation.  These are the standard specifications pursuant to
which all of Illinois Department of Transportation work is to be done, and, when adopted by other entities,
these specifications become the requirements for those contracts, also.  The fact that Madden constructed
its roadway according to exacting specifications did not affect the Appellate Court's determination that the
product sold to the Illinois Department of Transportation was a road, not a certain amount of construction
material.  T.M. Madden & Co. v. Department of Revenue, supra at 218



retail sale or lease.  Therefore, the machinery at issue herein fails to

qualify for the exemption sought.

Taxpayer gives short shrift to Material Service Corp., Lyons & Sons

and Craftmasters by attempting to distinguish the facts of those cases to

the facts before me.  While those cases involve home builders and

remodelers, as opposed to road construction contractors, the basic legal

principle remains the same.

The taxpayer ignores the fact that the cases cited directly

address the issue here, viz, is there a wholesale or retail sale or lease

of the asphalt produced by the subject machinery.  These cases

unequivocally state that, as a construction contractor, TAXPAYER's use

of the asphalt constitutes its own use of the property.  The authorities

cited are manifest on the point that a construction contractor, in

creating or improving real estate, does not make a sale of the material

to its customer.  Instead, it uses the material in satisfaction of its

obligations to create or improve real estate.

The taxpayer places significant reliance on the case of Dunn

Company, a division of Tyrolt, Inc. v. Department of Revenue, 91 MR 77, a

case decided in November, 1992 by the Honorable Robert J. Eggers in the

Circuit Court of Sangamon County, Ill.  As a technical matter, the

Department correctly advises that the court's decision in Dunn is not

precedential for purposes of my recommendation in this matter.

More importantly, however, is the fact that the Dunn court offers

no insight, whatsoever, into how it came to decide that the exemption issue

before it was controlled by the holding in Van's Material Company, Inc. v.

Department of Revenue, 131 Ill.2d 196 (1989).  With all due respect to the

court, it is my opinion that the Van's case is applicable to only that small



portion of TAXPAYER's operation wherein it acts solely as a retailer of

the asphalt to its customers.  The taxpayer in Van's was not a

construction contractor as is true here.  Because the greatest part of

TAXPAYER's business is as a construction contractor, the cases cited

above dealing with construction contractor's use of tangible personal

property to satisfy their obligations as contractors are controlling.

The Dunn court does not address those cases at all.  As a result, the

taxpayer's reliance on the Dunn decision is misplaced.

By regulation, the Department provides for the same manufacturing

and assembling exemption established by statute.  At 86 Admin. Code ch. I,

Sec. 130.330, the Department regulations provide that machinery and

equipment used in certain activities do not qualify for the exemption.

Specifically, the regulation provides, in pertinent part, that:

d)  Primary Use
1)  The law requires that machinery and

equipment be used primarily in manufacturing or
assembling.  Therefore, machinery which is used
primarily in an exempt process and partially in a
nonexempt manner would qualify for exemption.
However, the purchaser must be able to
establish through adequate records that the
machinery or equipment is used over 50 percent in
an exempt manner in order to claim the deduction.

2) The fact that particular machinery
or equipment may be considered essential to the
conduct of the business of manufacturing or
assembling because its use is required by law or
practical necessity does not, of itself, mean that
machinery or equipment issued primarily in
manufacturing or assembling....

***

4)  By way of illustration and not
limitation, the following activities will
generally not be considered to be
manufacturing:



A)  The use of machinery or equipment
in the construction, reconstruction, alteration,
remodeling, servicing, repairing, maintenance or
improvement of real estate;...

e)  Product Use

1)  the statute required that the product
produced as a result of the manufacturing or
assembling process be tangible personal
property for sale or lease.  Accordingly, a
manufacturer or assembler who uses any
significant portion of the output of his machinery
or equipment, either for internal consumption or
any other nonexempt use, or a lessor who leases
otherwise exempt machinery and equipment to
such a manufacturer or assembler, will not be
eligible to claim the exemption on that machinery
and equipment... .

Id.

As part of its assertion that the Department regulations do not

accurately reflect the law, the taxpayer has provided, as part of this

record, several pieces of correspondence, neither of which was addressed

to this instant taxpayer.  The first letter, which is Joint Stip. Ex. No. 1 F,

forewarns the addressee that the asphalt plant does not, in and of itself,

qualify for the exemption.  Rather, its use must satisfy the statutory

requirements.  I concur that in order for an asphalt plant to qualify for

the exemption, its use must satisfy the statutory requirements.  For the

reasons set forth in this recommendation, TAXPAYER's machinery does not

so qualify.

The second letter, appearing as Joint Stip. Ex. No. 1 G, is a 1988

internal memorandum to the then Director of the Department of Revenue.

Again, it is not an incorrect recitation of the Department's position, at

that time, regarding the exemption of machinery and equipment used by

construction contractors. Taxpayer asserts that the Department's

recognition that the machinery used by an entity, such as was the case in



Van's where the tangible personal property manufactured and sold at

wholesale or retail qualifies for the exemption and the same machinery

used by a construction contractor who makes no wholesale or retail

sales of tangible personal property does not, creates an

unconstitutional infirmity in the interpretation of statute.

The taxpayer's constitutional analysis is incorrect.  The

Department's regulations do not violate the Illinois Constitution.  The

seminal case in Illinois for an analysis of a revenue statute against a

constitutional challenge is Searle Pharmacy v. Department of Revenue,

117 Ill.2d 454 (1987).  In Searle, taxpayers challenged a particular

amendment to a section of the Illinois Income Tax Act as being violative of

the equal protection clauses of the U.S. Constitution and the Illinois

Constitution, and the uniformity clause of the Illinois Constitution.  The

Searle Court said that for purposes of a challenge to a non-property tax

based upon both equal protection and uniformity arguments, the

appropriate test to be applied to the suspect classification is the same.

That is, "the classification must be based on a real and substantial

difference between the people taxed and those not taxed, and that the

classification must bear some reasonable relationship to the object of

the legislation or to public policy."  (emphasis in the original)  Id. at 468

Pursuant to the application of this test, the fact that an asphalt

plant is exempt as a company which conducts its business as did the Van's

taxpayer, and is not exempt with regards to a company which conducts its

business as a construction contractor, does not render the Department's

regulations unconstitutional.

I do not disagree that a plain reading of the pertinent exemption

statute is that the legislature intended to give sales tax relief for



manufacturing equipment and for new and old industry in Illinois.  Van's

Material Co. v. Department of Revenue, supra at 196  However, as an

adjunct to this premise, the taxpayer completely ignores the fact that

the Illinois legislature also intends to tax the use and consumption of

tangible personal property.  35 ILCSILCS 105/2, 105/3  The exemptions found in

the Use Tax Act carve out certain exceptions to the general taxing

purpose, but these tax exemptions are strictly construed against the

taxpayer and in favor of the taxing body (Telco Leasing, Inc. v. Allphin, 63

Ill.2d 305 (1976)), with all doubts being resolved in favor of taxation.

Follett's Illinois Book & Supply Store, Inc. v. Issacs, supra at 606  "Indeed,

the presumption is against the intent to exempt the property from

taxation."  Van's Material Co. v. Department of Revenue, supra at 216

(citing United Air Lines, Inc. v. Johnson, 84 Ill.2d 446, 456 (1981))

In light of these Supreme Court directives and the statute, the

language of the pertinent exemption is clear.  There is simply no question

that the exemption is not a blanket one for all machinery used to

manufacture tangible personal property.  The exemption applies only

when the machinery is used primarily to manufacture tangible personal

property for wholesale or retail sale or lease.  35 ILCSILCS 105/3-5 (18)

The next inquiry is whether there is a real and substantial

difference between the retailer of asphalt manufactured by the asphalt

plant (Van's) who qualifies for the exemption with regards to the plant,

and a construction contractor who uses the asphalt produced to satisfy

its contractual obligations to create or improve real estate, such as in

the instant case.

The taxpayer in Van's and the taxpayer herein are not similarly

situated.  Had they been, a constitutional protection for disparate



treatment would be provided.  Differences exist by the mere fact that

these two entities are engaged in two different businesses, a reality

recognized by Illinois courts.  The Van's type manufacturer is a retailer

of tangible personal property.  In contrast, the Illinois Supreme Court, in

G.S. Lyon & Sons Co. v. Department of Revenue, 23 Ill.2d 177 (1961) and

Material Service Corp. v. Issacs, 25 Ill.2d 128 (1962) unequivocally held

that construction contractors are the "users" not the retailers, of the

materials they employ to satisfy their contractual obligations to

improve real estate. Accord, Craftmasters, Inc. v. Department of Revenue,

269 Ill. App.3d 934 (4th Dist. 1995)

Therefore, the facts in this matter are unlike those in Commercial

National Bank v. City of Chicago, 89 Ill.2d 454 (1982), cited by the

taxpayer, wherein the defendant placed a tax on certain commercial

entities which were in the commodity and securities business, while

exempting other entities in the same business, but offering their services

in an noncommercial arena.  The Illinois Supreme Court found that this was

impermissible in that the taxed and non-taxed entities were in the same

business and offered the same services.

TAXPAYER's primary business is not the same as that of a retailer of

tangible personal property.  As a construction contractor, it does not

sell asphalt to the Illinois Department of Transportation.  It contracts

with the Illinois Department of Transportation and all similar customers

to construct roads or improvements to real estate.  (see T.M. Madden & Co.

v. Department of Revenue, supra)

As a result, the taxpayer's argument that the Department's

reading of the law gives a constitutionally impermissible economic

advantage to the asphalt retailer is without substance.  In an analysis of



whether a regulation is constitutional, the fact that one entity benefits

economically over a dissimilar entity is not a consideration, nor should it

be.

It is in this area where taxpayer's arguments encounter problems.

The taxpayer points out that in Joint Stip. Ex. No. 1 G, the Department

acknowledges that an entity which carries on two distinct businesses, such

as TAXPAYER, would benefit from the exemption for asphalt plants if it

divided into two separate entities, with the retail entity purchasing the

machinery and thus qualifying for the exemption.  The Department's

recognition of this situation is neither "encouraging the establishment of

a distinction without a difference in order to obtain substantial tax

benefits" or "recognizing a legal loophole created by its tortured effort

to avoid the statutory exemption" as proposed by this taxpayer.

Federal tax laws and Illinois tax laws are abundant with

provisions which provide different tax treatment for different entities.

For example, a taxpayer can organize itself as a partnership as opposed

to a corporation as opposed to a sub-chapter S corporation.  One may

choose to be a "wholesaler" versus a "retailer", a lessor or a lessee of

tangible personal property pursuant to a lease or a conditional sales

contract.  The tax ramifications differ in each situation.

It is not unreasonable to presume that the decision to organize in

one of these forms is made with a view to the type and manner of how one

receives income, and to how to maximize one's income.  In fact, "it must be

emphasized that nothing in the revenue statues prevents a taxpayer from

legally minimizing, in contrast to evading, his, her, or its taxes."

Burlington Northern, Inc. v. Department of Revenue, 32 Ill. App.3d 166, 177

(1st Dist. 1975)  The limitation, however, is that although a "taxpayer may



properly arrange its affairs to minimize taxation" (United States Gypsum

Co. v. United States, 452 F.2d 445, 451 (7th Cir 1971)), there is the caution

that the entity does not have the right to "create purposeless entities or

to engage in transactions with subsidiaries which independent parties

would not dream of concluding."  Id.

TAXPAYER conducts two distinct types of businesses.  First, it

manufactures asphalt which it sells at retail.  Secondly, it uses asphalt

and other materials to create or improve real estate, thereby acting as

a construction contractor.  To organize itself to reflect these two

distinct activities would not be purposeless, and, if the retailer taxpayer

conducts business with the construction contractor taxpayer as it does

with others, their transactions are not suspect.  TAXPAYER would be in the

same position as all other manufacturers of tangible personal property

who sell their product at wholesale or retail and would be able to claim

the same exemptions statutorily permitted to them.  TAXPAYER would also

be in the same position as all other construction contractors who are in

the business of creating or improving real estate, such as the taxpayer in

T.M. Madden.  This certainly is no more or no less than an accurate

reflection of what TAXPAYER actually does.

Nor is the concept of making business decisions in a manner with a

view to tax consequences foreign to TAXPAYER.  At hearing, taxpayer's

president, WITNESS, testified as follows on examination by the

Department's counsel:

Q: No, I'm asking you if you would take, you
would consider the tax consequences of how you
organize or who you do business with when you
make business decisions?



A: I would at the time I make the business
decision if I knew that I am making a business
decision a certain way would save the company
money, then naturally we try to factor that in
and take that into consideration and make the
best business decision for the company.

Tr. p. 24

The fact that taxpayer has not organized its two businesses in a

manner which is most advantageous for tax purposes is not an indictment

of the tax statutes nor the Department regulations interpreting them.

This seems to be taxpayer's complaint which is without substance.

Taxpayer concludes its Memorandum of Law with an accusation

against the Department that the time that it has taken for this instant

case to make its way through this administrative process results from the

Department's refusal to apply the Supreme Court's holding in the Van's

case or the circuit court's decision in Dunn.  Since this is not a substantive

argument, it does not require a response.  However, I will make some brief

comments.

The taxpayer desperately wishes a determination that it's

purchase of the asphalt plant fits into the Use Tax exemption and it

asserts that it does so because it is indistinguishable from the taxpayer

in Van's.  I cannot make this recommendation as the facts in this case

demonstrate that taxpayer manufactures the asphalt primarily for its

own use, thereby removing itself from the application of the exemption

sought.  I agree with the Department that use tax is due on the item.

Therefore, not only is there no evidence that the Department unjustly

refuses to apply Van's in this matter, legally, Van's does not even

remotely apply, much less govern the outcome.

The same is true with the Dunn decision.  For the reasons articulated

herein, that case is not dispositive of this matter for no less reason than



it offers no rationale for the court's determination.  Again, it is not a

question of refusing to apply the case, rather, Dunn need not be, nor can it

be applied herein.

There is nothing nefarious nor "harassing" about the Department

refusing to grant an exemption from the application of a tax if the

Department reasonably believes the tax is legally due.  Because of

differences in legal opinions between the Department and taxpayers, the

legislature has provided for a significant review process available to

both parties.  It is as a result of that process that taxpayers have, on

many occasions, prevailed in their claims just as the Department has

prevailed using that same process.  See T.M. Madden & Co. v. Department of

Revenue, supra at 217 (stating that plaintiff's reliance of Van's Material

Co. is misplaced).

It is well-settled in Illinois that tax exemption provisions are

strictly construed against the taxpayer and in favor of the taxing body

(Telco Leasing, Inc. v. Allphin, 63 Ill.2d 305 (1976)) with the exemption

claimant having to clearly prove entitlement to the exemption (United Air

Lines, Inc. v. Johnson, 84 Ill.2d 446 (1981)) with all doubts being resolved in

favor of taxation  Id. at 455  As I stated earlier, the presumption is

against the intent to exempt the property from taxation.  Id. at 456.

Taxpayer herein has failed to clearly prove its entitlement to the

exemption it seeks.

I therefore recommend that the Director of the Department of

Revenue uphold the Notice of Tax Liability in its entirety; reduce the

amount of the Tentative Denial of the Claim for Credit by $9,981.00, the

amount attributable to the taxes and interest paid for pollution control



equipment facilities; and uphold the remainder of the amount of the

Tentative Denial of the Claim for Credit in its entirety.

Respectfully Submitted,

_________________________________
Barbara S. Rowe
Administrative Law Judge

March 27, 1996


